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NeYIIda BeD, Paciie BeD, and Southwestcm Bell Telephone CoJDPIDY ("PetiIioDers") file

this Petition for Reconsideration of the Commiasiont s Roport BOd Ordor and Sftmnd Order on

RecgnaidPDtipn, FCC 97-253 ('"OD:IGr'), which was published in the Federa1llegister on

August 1, 1997. See 62 Fed. Reg. 41294.

In the Uoi•• Service~1 the contributionbile for the federal wUvenal service

support fund was established as "revenues derived from co.cl \lim for telecomnmDicaticms and

telecoIDIJlUIJications services." Uniyergl Scryice <>rc¥t, , 844. The Commillion specifically

stated that

[n]either tdecommunieations carriers nor non-telecommunicans carriers will be
required, however, to contribute to federahJnivcnal senice support mechmdms
bgod on their provision oflntcmet access or non·tdrqmmnjqtiQM jntcmaI
connoctions,

contribution base in line 34 ofthe Universal Service Worbbeet, FCC Form 457, adopted in

Appendix C ofthe Ordm: rWorksheet"). Whether that inclusion is the resuh ofinadvertence or

1 FeMral-State Joint Board on Universal Service, CC Docket. No. 96-45. B.m and
ardrtL FCC 97-157 (May 8. 1997) ("Uniyergl Soryicc 0rdcJ').
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recoftlideration, the Commission should modify the Wotbheet to cIimiDate the inclusion ofany

inside wire revenues (and any 01her non-regulated revenueI) from the calculation ofUDiversal

service contributions.

With this Petition, none ofthe Petitionm are waivin& Jimit.in& or otherwise prejudicing

arguments that may be made in appeals from the UnM:naI Scmec Order, Moreover. by

submitting completed Worksheets as required by the .omm: and CommissionRules, the Petitioners

do not waive, limit, or otherwise affect this Petition or those appeals.

ladlllio. oflBJide Wire Rena.. IJ CoDvary to ad Net A by tile
JIaiycnaI Scrvic;t 0nIIt, the COlDaislioD's ....,Pnrioa eo Dec:iIioDJ,
aDd the 1934 Act.

The inclusion ofany non-telecommunications revenue, including inside wire maintenance

revenues, is contrary not only to the Univergl ScryjcoOrder, but also CommiIsion Rules, prior

Conunission decisions, and the Communications M. of 1934, as amaJded ("1934 At£').

Moreover, its inclusion is entirely unexplained in the oma:. The ConuDisliion must therefore

modify the Worksheet to remove those revenues &om the calculation.

AJ, clearly shown, the Commission decided in the Univsnal Sc;ryjq Order that revenues

from non-telecommunications inside wite2 were not to be included in the contribution base. That

decision was codified in the Commission's Rules at 47 C.F.R. § 54.703(b) and (c), each ofwhicl\

states that the base shall to be "end-user telecommunications revenues." See also 47 C.F.It. §

S4.709(aX1). Inside wire does not qualify as "telecommunications" or a "telecommuDieations

service" as it is not a part of a carrier's network and exists omy on the customer side ofany

2 The use or--non-telecommunications imide wire" appears to be a ref'erence to the use of
wireless alternatives to physical wiring or cabling. See tJniy«gl Scnieo Ordct , 457.
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demarcation point. The 1996~ defined "telecommuDicltio" as "the transmission, between

or among points specified by the user, ofinfonnation oftbe user'8 cbooIin& without dwlge in

the form or content ofthc information as sent and received." 47 U.S.C. § 153(43). Similarly,

"telecommunicatons service" means, in pertinent part, "the oSi::riDa oftelecoimnuDications for a

fee directly to the public." 47 U.S.C. § 153(46).

Neither ofthote definitions cncompus inside wire or, more broadly, "internal

connections,'" 88 the Commission has itselfaffirmed in the Unjwml Service Ordc(.

We find _ u discul88d above, the Act pennits univmal service support for an
. expanded range ofSfnices beyond tdcqmmmirMrms -vi,.. SpeciicaDy, we

include [] the iDrtIUation and mIintenance of internal ccmnections ...

UniyergJ SQJYice Order:, 1451 (emphasis added). CorrcspondiDgly, the entire lJpjwneI SaEcc;

Order. in its structure and discussion. treats internal connections 8Dd inside wire as ac:parate and

apart from telecommunications or telecommunications services.

That treatment just fe-affirmed earlier Commission decisions that iDaide wire is a non-

3 Telecommunications Act of 1996, Pub. L. No. 104-104; 110 Stat. S6 (1996) ("1996
Act"). .

4 As defined by the Commission, .'intemal connections" clearly eIlCOlIlpUIeS both the
installation and mainteoance of simple and complex inside wire.

Internal connections. A given service is eliPle fur support u a component ofthe
institution's intemal connections only ifit is necessary to traDIport infonnation to
individual classrooms. lima, internal COlUlections includes items such as routen, hubs,
network. file servers, and wireless LANS and their installation and basic mainteoance
because all are needed to switch and route mossages within a school or hbrary.

47 C.F.R. § 54.500(a)(2). &e also Uniymal Service Orda:. , 457 (discuslion of"ima'Dal
connections through inside wiring").
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common carrier offering.s During the detarifling ofiDsicle wire, the Commission stated that:

we have recognized that customers determine the location and service life ofinside
wiring, and that the telephone company's responsibility for wiring ends at the
demarcation point when the telephone company does DOt own the inside wiring. .
.. Like CPE services. _de wiriQI"UMjon and lJ"intonanq:; am ammbJcl tom
yndr!lYinl mmmon carrier 1:TIDIJDi.ipn -vi", .. ,

DetartfftngthelnstalJotjonaw1~ofI1ISidB W"Jring, CCDockctNo. 79-105,1 FCC

Red 1190, 1192 4ft 16 (1986) (emphasis added) (footnotes omitted). lDaamuch as the 1934 Act's

definition of"teleconum,nieati.onsl> is premised on "transmission,Jt the inc:lusion ofinside wire

revenues is contrary to this Commission decision in partiaJ1ar.

Moreover. the Commission wholly tii1ed to provide any explaDation ofwhy inside wire

revenues are included in the universal servWe contribution calculation. Although the adoption of

the Worbheet is bqcly tRaled as a proceclura1 matter. several decisions were made that affect

the contn"bution calculation and the final amount due from an interstate camer. Failure to

articulate a sufficient reason for a decision, particulariy one 10 inconsistent with the Upjyerpl

Seryjce Order that the Worksheet is purportedly implementiD& is unlawful.6

In any event, inclusion ofinside wire revenues in the tbnctiDg base is not authorized by the

1934 Act, and is inequitable and discriminatory in violation of47 U.S.C. § 254(d). The 1996 Act

only requires that a "telecommunications carrier that provides interstate telecommuDicarions

services" contribute. 47 U.S.C. § 254(d). Although Petitioners are interstate tclecolDlllUDicatis

5 See, e.g.• A.mendment ofPart 31, UnIform~ of.A.CCl1Il1'ItSfor Class A. and Clau B
Telephone Cos.. 85 FCC 2-d 818 (1981), mcon., 89 FCC 2.d 1094 (1982)~ furtbar DrQIl., 92 FCC
2d 864 (1983); HARPe y. FCC. 880 F.2d 422 (D.C. Cir. 1989).

6 See Ptvolgn CommunicatigDI Inc y JiCh 22 F.3d 1164. 1172, 1173 (D.C. Cir.
1994).



s
carriers, they are not acting as a carrier when ofFering inside wire iDlteDltion or maintenance.

Those activities are not "tclccommunications," are not "telecommunications services:' and are not

common carrier 01feri.Dgs. Accordingly, revenues fiom those oft'erings (as well as 81IY other non-

telecom1mmieations revemleS) cannot lawfully be used as part ofthe contribution base. See 47

U.S.C. § 153(44) CC'A Ielecommunications carrier shall be treated as a common carrier unci« this

Act only to the extent it is qagc:d in providing tdcoommunieations services, ..."). This

conclusion is confinned by the fact that the Commission is only authorized to require other

providers ofinterstate telecommunications to contribute to univa'Ial service~ it is not authorized,

for example, to demand universal service contributions trom electricians who install aud maintain

inside wire. 47 U.S.C. § 2S4(d); Uniycrsal Service Orda:, , 597. Congrell bas c1-.rly tied

funding to the offering oftelecommunications or telecommunications services, aDd bas not

granted the authority to tax generally the revenues ofinterstate carriers or others that provide

telecommunications.

Indeed, it is plainly inconsistent, inequitable, dilCriminatory, and coutrary to the principle

ofcompetitive neutrality to use carriers' revenues from their non-reauJated. inside wire activities

to detennine their universal service contn"butions, while electricians and other non-carriers

competing against those carriers pay notbjDa into the fund but an receive suppon. The

Commission previously concluded that it would not be competitively DIUtra1 to preclude those



6

The goal ofcompetitive neutrality would not be fuDy ldIieved ifthe Commission
only provided support for non-telecommunications services such as Intemet access
and intcmal OOJUlcctions when provided by telecommuuiaatioDs Qlricrs. In that
situation, service providers not eligible for support becaa8e they ere not
telecollllllUDication cuners would be at a competitive cIiIIdvIDtIIe in c:ompetiDg
to provide these services to schools and 1ibrari~ even iftheir services would be
more cost-efticient.

UniycmI Service Ordct, , 594. In the same tBsbion, UIiDg iDlide wire revenues for the

contribution calculation unfiIirly and unreasonably burdeos carriers' inside wire o1rBriDp and their

prices to the detriment oftheir ability to compere with non-catrien, especiaJ1y ifa aariet attempts

to pass-tbrough the contribution attributable to inside wire teYel1UeI to inside\Vire~. To

remain competitive with the non-camers' inside wireo~ the camer may have to do exactly

what Section 254 was meant to eliminate -- the recovay ofcosts attributable to one c.ustom«

from another. That unreasonable result is sharply seen with incumbent LECs, who wiD be

required to recover contribution amounts attributable to inside wire revames (a non-reaulated

activity) in the rates for interstate acceas services (a rcguIatccl activity).

Finally, the inclusion ofinside wire revenues (u well as any otbernon-nplated revemaes)

is arbitrary and unreasonable in that the Commission has made each carrier's corporate structure

the determinant ofwhcthc:rthosc revenues are included in the calculation. For apparent business

reasons, Petitioners and many other carriers have decided to offer inside wiring directly instead of

having an afflJiate participate in that market. Ifthe opposite decision bad been made, iDBide wire

revenues would not be included in the contribution cala1lation. In other word&, the affttiate

would be like any other non-carrier offering inside wirin& and not subject to Section 254(d).

Basing that different treatmelU on such a clistinetion is arbitrary and unraaonable, as well as
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unexplained and unsupported by the record. Elsewhere, with reprd to payphone operatiODS, the

Commission demonstrated its !IeIJlIitivity to corporate sttuctural dift'crcnc;es in clec:iding

contribution issues.' The Commission also correctly decided DOt to include other non-regulated

revenues and non-tolccolDlllUDieations rev8ll1eS in the contribution calcu.1ation.I The Commission

should role coDlistcntly here, and elimiDate inside wire and lIlY other non-regulated revenues from

the calcu1ation ofa carrier's contn"butions.

The Commission must modifY its Rules and the W01'kabeet in order to eHminIte the

inclusion ofany inside 'Wire revenues and any other non-telecommnnications revc::nues from the

ca1cu1ation ofcnd~tclec:oxmm.micationa reveDUca and universal service contributions. At a

minimum, this means eliminating those l'fMmUes from line 34, which mcpresaly includes "inside

wiring~" reverwe.

Math of the IDformation Reqalred To Be Pnmded is UDlteaaary, OYerbnad, aDd
Uuauthorized.

The sole reason for the issuance ofthe Worksbeet is "10 clctermine CODttibution amounts~

which are based on "revenues derived from domestic end UICI'S for telecommunications or

teleconununications revenues." 47 C.F.R. § 54.709(aXI). The Workshcot has no other purpose;

it was issued solely under the authority granted byA7 U.S.C. § 254.10 Yet much information

7 UnjyeraaJ Smjce Order, "795, 797, 798.

I Worksheet, line 49 ("EDhInced 1CI'Yices, biJlilJBlDd~on, customer premi8ea
equipment, published directory. and non-telecommunicllioDs products aDd sc:rvice 1'CMD\1es").

9 Worlcsheet, p. 3.

10 Worksheet, p. 3 ("The collection ofiDformation stems from the Commiuion's
authority under Section 254 of the Communicationa Al::t of 1934, U amended, 47 U.S.C. § 254."~

wrbe Commission is authorized under the Communications AJ;t of 1934, U amended, to collect



8

required to be submitted in the Worksheet delves into areIS having DOthing to do with eDd user

revenues, or even telecommunications or telecommunications 1elVioes. In met. the Worksheet

candidly acknowledges that the am infonnation willllot be UIed for that calculation - "Revenue

from Other Contributors,ft i.B., camers or non-end users, and most explicitly, "Other revenue that

will nat be included in the contribution bueft (emphuis addcd). Sa a/$o discussion above on

inside wire revenue. In this regard, the Worlcsheet stands in stade ODnuut with FCC Form 431,

the TRS Fund WorlcJheet, which asks for reveme information in mucb.las detail and is limited to

only those revenues used in the calculation. CoDectiDg the rmmue informIdion not used in the

contribution calculation is inconsistent with previous Commission information collection

practices, unnecessary, overbroad, not supported by the record, not authorized by Section 254,

and otherwise unreasonable.

In this regard, Petitioners also note that the Commislion bas requested comments on the

Worksheet as required by the Paperwork Reduction Aa of 1995. See 62 Fed. Reg. 44966.

the personal information we request in this form. We will tile the information you provide to
determine contribution amounts.") Although the Commission hu also cited 47 U.S.C. § 154(i) in
the notice required by 5 U.S.C. § 5S2a(e)(3), the provilion sranta no iadepeadent authority fbr
the general conection ofinformation. That generic '1lCCCIIIIY ancl proper' clause is not itIclfa
grant ofsubstantive authority, but rather empowers the Commission to~ the substantive
authority granted elsewhere in the statute and even then cmly empowers those actions "not
inconsistent with this Act," &, Ca1ifomj, Y FCC, 90S F.2d 1217, 1241 n.35 (9th Cir. 1990);
AT&T y F~ 487 F.2d 865, 877 (2nd Cir. 1973).
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CODdu.ion

For premises considered, Petitioners respoctfuIly request that the Commission reconsider

the Or.dm: and modifY the Worksheet in accordance herewith.

Respectfully submitted,

PACIFIC BElL
NEVADA BElL

co 140 New Montgomery Street
Room 1523

San Francisco, California 94105
(415) 542-7657

Their Attorney

SOUTHWESTERNBELL TELBPHONE
COMPANY

By:~~i=:rr:
. Michael J. Zpevak

Darryl W. Howard

Its Attorneys

One Bell Ceater. Suite 3520
St. Louis, Missouri 63101
(314) 235-2513

August 29, 1997
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